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STATEMENT OF THE CASE
Nature of the Case
Thomas James Lott, II, appeals from the summary dismissal of his
petition for post-conviction relief.

Statement of Facts and Course of Proceedings
The state charged Lott with injury to jails. (R., p. 101.) Lott pied guilty
but, prior to his sentencing, he violated the terms of his plea agreement. (Id.) In
addition, Lott admitted to having repeatedly lied to the pre-sentence investigator.
(Id.) The district court imposed a sentence of two years fixed plus three years
indeterminate and retained jurisdiction. (Id.) Lott then "became violent, lunged
at the prosecutor, and began shouting profanities."

(Id.)

Lott had to be

physically restrained. (Id.) Lott "continued to resist and scream obscenities" at
the district court.

(Id.) The district court then indicated, that based on Lott's

behavior, it did not believe he would successfully complete a period of retained
jurisdiction. (R., pp. 101-102.) The district court imposed two years fixed plus
three indeterminate and did not retain jurisdiction. (R., p. 102.)
Lott filed a Petition and Affidavit for Post Conviction Relief. (R., pp. 5-14.)
Lott alleged his trial counsel was ineffective. (Id.) The district court appointed
counsel and gave Lott 45 days from March 10, 2014, to file an amended petition.
(R., pp. 28-30.)

However, Lott gave notice that he would proceed upon his

original Petition for Post Conviction Relief. (R., pp. 42-43.) The state answered.
(R., pp. 44-48.)
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A few days later, Lott filed an Affidavit of Non-Waiver Post Conviction
Ineffective Assistance of Counsel (hereinafter "Affidavit of Non-Waiver"). (R., pp.
49-54.) The Affidavit of Non-Waiver contained more allegations regarding Lott's
trial counsel.

(Id.)

The state filed an Amended Answer to Petition for Post-

Conviction Relief. (R., pp. 65-71.) In the Amended Answer, the state objected
to the Affidavit of Non-Waiver to the extent it raised additional claims not
contained within the original petition. (Id.)
The state moved for summary dismissal.

(R., pp. 72-82.) The district

court set a briefing schedule and gave Lott 33 days to file a response to the
state's motion for summary dismissal. (R., p. 87.) Lott filed a brief in opposition.
(R., pp. 92-96.)

The state replied.

(R., pp. 97-98.)

The district court held a

hearing on the motion for summary dismissal. (R., p. 100.)
The district court issued a written Memorandum Decision and Order. (R.,
pp. 101-108.) The district court dismissed the ineffective assistance of counsel
claims contained in Lott's Petition and Affidavit for Post Conviction Relief
because Lott failed to demonstrate that his attorney's representation fell below
an objective standard of reasonableness, failed to substantiate his claims with
admissible evidence and failed to demonstrate any prejudice. (See R., pp. 104107.) The district court did not address the "claims" raised in Lott's Affidavit of
Non-Waiver because Lott never moved to amend his petition to include those
"claims." (R., p. 104.) The district court entered judgment. (R., p. 109.) Lott
timely appealed. (R., pp. 110-114.)
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ISSUE
Lott states the issue on appeal as:
Did the district court err when it dismissed Mr. Lott's Amended
Petition without sufficient notice and on grounds not asserted by
the State?
(Appellant's brief, p. 6.)
The state rephrases the issue as:
Has Lott failed to show the district court erred when it dismissed Lott's
petition for post-conviction relief?
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ARGUMENT
Lott Failed To Show The "Claims" In His Affidavit of Non-Waiver Were Tried By
Consent, And Thus The District Court Did Not Err When It Did Not Address The
"Claims" Contained Within The Affidavit Of Non-Waiver

A.

Introduction
The district court dismissed the ineffective assistance of counsel claims

contained in Lott's original Petition and Affidavit for Post Conviction Relief. (See
R., pp. 104-107.) The district court did not address the "claims" raised in Lott's
Affidavit Of Non-Waiver because Lott never sought to amend his petition to
include those "claims" and therefore those "claims" were never properly before
the district court. (R., p. 104.)
On appeal, Lott argues that the Affidavit of Non-Waiver effectively
amended his petition because the "claims" therein were tried by the consent of
the parties under Idaho Rule of Civil Procedure 15(b). (See Appellant's brief, pp.
7-10.) Lott argues the district court erred because he was not given notice that
the Affidavit of Non-Waiver "claims" were subject to dismissal on the grounds
they were not properly before the district court. (See Appellant's brief, pp. 7-10.)
The parties did not consent to trying the "claims" raised in the Affidavit of
Non-Waiver. Idaho Rule of Civil Procedure 15(b) only applies to trials and does
not apply to pre-trial motions for summary dismissal. Further, the state did not
consent to trying the "claims" contained in the Affidavit of Non-Waiver. The state
objected to the Affidavit of Non-Waiver because it alleged new claims not
contained within the original petition.

Since Lott never moved to amend his

petition, the "claims" in the Affidavit of Non-Waiver were not before the district
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court. (See R., p. 104.) Lott is not entitled to notice for dismissal of claims that
were not before the district court. The district court did not err.

B.

Standard Of Review
On appeal from an order of summary dismissal, the appellate court

applies the same standards utilized by the trial courts and examines whether the
petitioner's admissible evidence asserts facts which, if true, would entitle the
petitioner to relief. Gutierrez-Medina v. State, 157 Idaho 34, 36, 333 P.3d 849,
851 (Ct. App. 2014) (citing Ridgley v. State, 148 Idaho 671, 675, 227 P.3d 925,
929 (2010)). The appellate court exercises free review over questions of law. Id.
(citing Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 1066, 1069 (2009)).

C.

The Parties Did Not Consent To Try The New Claims In Lott's Affidavit Of
Non-Waiver; Rule 15(b) Is Inapplicable And The State Objected To Lott's
Attempt To Raise New Claims In The Affidavit Of Non-Waiver
Lott claims the Affidavit of Non-Waiver was "effectively an amended

petition for post conviction relief, raising new post conviction claims" that were
tried by the consent of the parties. (Appellant's brief, pp. 8-9 (citing R., pp. 5-8,
44-47, 49-54).) Lott argues the state implicitly consented to try the claims in the
Affidavit of Non-Waiver because the state filed an Amended Answer that
addressed statements in the Affidavit of Non-Waiver. (Appellant's brief, pp. 8-9
(citing Idaho R. Civ. P. 15(b); Monahan v. State, 145 Idaho 872, 875, 187 P.3d
1247, 1250 (Ct. App. 2008).) Lott concludes that the district court erred by not
giving Lott notice that the "claims" raised in the Affidavit of Non-Waiver were
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subject to dismissal on the grounds they were not properly before the district
court. (See Appellant's brief, p. 9.) The district court held:
Initially the Court notes that in his Affidavit of Non-Waiver Post
Conviction Ineffective Assistance of Counsel filed on May 28, 2014,
Petitioner appears to allege several claims that were not raised in
his original petition.
Although the Court will consider the
information contained in the affidavit as such information relates to
the claims set forth in Petitioner's original application for postconviction relief, as Petitioner did not seek to file an amended
petition, the Court will not address any new claims raised in the
subsequent affidavit, as those claims are not properly before the
Court. See I.C. §§ 19-4902(a), 19-4903, 19-4906(a); I.R.C.P. 7(a).
(R., p. 104.)
The district court was correct. Lott's Affidavit of Non-Waiver was not an
Amended Petition and any new claims were not tried by the consent of the
parties. "An application for post-conviction relief must specifically set forth the
grounds upon which the application is based, and clearly state the relief desired."
Monahan, 145 Idaho at 875, 187 P.3d at 1250 (citing I.C. § 19-4903).

"All

grounds for relief must be raised in the original, supplemental, or amended
application." lg. (citing I.C. § 19-4908).
Idaho Rule of Civil Procedure 15(b) permits parties to try issues not raised
by the pleadings with the explicit or implicit consent of the parties. See Idaho R.
Civ. P. 15(b). However, Idaho Rule of Civil Procedure 15(b) is inapplicable here.
Rule 15(b) only applies to unpled theories that are litigated through the
submission of evidence at trial. Estes v. Barry, 132 Idaho 82, 86, 967 P.2d 284,
288 (1998). Rule 15(b) does not apply to factual issues raised in a motion for
summary judgment.

lit
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Rule 15(b) applies only to unpled theories that are litigated through
the submission of evidence at a trial of the cause on the merits,
and not to factual issues raised in a motion for summary judgment.
See Fila U.S.A., Inc. v. Kim, 884 F.Supp. 491, 494 n. 1
(S.D.Fla.1995), cited in 6A Charles Alan Wright, Arthur R. Miller &
Mary Kay Kane, Federal Practice and Procedure: Civil 2d § 1494,
at 6 (Supp.1998) (construing Federal Rule of Civil Procedure 15(b)
which is identical to Idaho's I.R.C.P. 15(b)).

!si

This case was decided on a pre-trial summary disposition. (See R., pp. 101-

108.) There was no trial or evidentiary hearing on the merits. Idaho Rule of Civil
Procedure 15(b) is inapplicable to this case, and the district court did not err by
declining to address claims not properly raised.
Even if Rule 15(b) applied, the state did not consent to try any new claims
Lott attempted to raise in the Affidavit of Non-Waiver. There must be more than
mere non-objection to evidence in order to constitute consent under Rule 15(b).
Monahan, 145 Idaho at 875, 187 P.3d at 1250.
The purpose of Rule 15(b) is to allow cases to be decided on the
merits, rather than upon technical pleading requirements. Implied
consent to the trial of an unpleaded issue is not established merely
because evidence relevant to that issue was introduced without
objection. It must at least appear that the parties understood the
evidence to be aimed at the unpleaded issue.

!si

(internal citations omitted).

Here, the state expressly objected to Lott's

attempt to raise new claims in the Affidavit of Non-Waiver.

(R., p. 66.)

In

response to Lott's Affidavit of Non-Waiver the state objected to amended claims:
Insofar as this document might amend the actual claims by
Petitioner, the Respondent objects to its filing, since the Court did
not grant leave to amend the petition after the Petitioner declined to
do so initially. To the extent this document contains new factual
allegations in support of the original petition, the State offers the
following responses:
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(R., p. 66.) That the state responded to the factual allegations in the Affidavit of
Non-Waiver does not mean it consented to trying any issue other than those
raised in the original petition. See Monahan, 145 Idaho at 875, 187 P.3d at 1250
(citing Dunlap v. State, 141 Idaho 50, 57, 106 P.3d 376, 383 (2004)); Lynch v.
Cheney, 98 Idaho 238, 242, 561 P.2d 380, 384 (1977) ("Simply because the
testimony was admitted relating to whether Monahan was competent to plead
guilty does not demonstrate the parties consented to try any other issue.").
Since the claims in Lott's Affidavit of Non-Waiver were neither included in
the original petition nor tried by consent of the parties, those "claims" were never
before the district court, and the district court could not give notice for their
dismissal. See I. C. § 19-4906 (20 day notice period applies to post-conviction
application).

The claims could not be "dismissed" because they did not exist.

(See R., p. 104.) The district court did not err.

CONCLUSION
The state respectfully requests this Court affirm the district court's
summary dismissal of Lott's post-conviction petition.
DATED this 1st day of December, 2015.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 1st day of December, 2015, served a
true and correct copy of the foregoing BRIEF OF RESPONDENT by causing a
copy addressed to:
ERIC D. FREDERICKSEN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in the State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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